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I NI TI AL DECI SI ON

Federal |nsecticide, Fungicide, and Rodenticide Act, as
anmended (“FIFRA"): Pursuant to Section 14(a)(1) of FIFRA, 7
US C 8§ 136l (a)(1l), Respondent, Trenont Supply, Inc., is
assessed a civil penalty of $4,400 for its failure to tinmely
submt to the United States Environnental Protection Agency a
1998 pesticide production report, in violation of Sections
12(a)(2) (L) and 12(a)(2)(N) of FIFRA, 7 U S.C. 88 136j(a)(2)(L),
(N).

| ssued: June 30, 2000

Bar bara A. Gunni ng
Adm ni strative Law Judge
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Vi ce President/ Manager
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For Conpl ai nant: Kat e Nooney, Esq.
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| NTRODUCTI ON

This civil adm nistrative proceeding arises under Section

14(a) of the Federal Insecticide, Fungicide, and Rodenticide Act
(“FIFRA"), as anmended, 7 U S.C. 8§ 136l (a). This proceeding is
governed by the revised Consolidated Rules of Practice Governing
the Adm nistrative Assessnment of Civil Penalties, |Issuance of
Conpl i ance or Corrective Action Orders, and the Revocati on,
Term nation or Suspension of Permts and the Suppl enental Rules
Governing the Adm nistrative Assessnent of Civil Penalties Under
the Federal Insecticide, Fungicide, and Rodenticide Act (“Rules
of Practice”), 40 CF. R 88 22.1-22.32, 22.35.

The United States Environnental Protection Agency (“EPA’ or
“Conplainant”) initiated this proceeding by filing a Conpl aint
agai nst Trenont Supply, Inc.(“Respondent”) on Septenber 14,
1999.' The Conpl ai nt charged Respondent with one (1) violation
of FIFRA and the regul ati ons pronul gat ed thereunder.
Specifically, the Conplaint charged that Respondent, as a
producer operating an establishnent regi stered under Section 7(a)
of FIFRA, 7 U. S.C. 8§ 136e(a), violated Sections 12(a)(2)(L) and
12(a)(2) (N) of FIFRA, 7 U.S.C. 88 136j(a)(2)(L), (N, for failing
to submt to the EPA an annual pesticide production report for
the 1998 reporting year by March 1, 1999, as required by Section
7(c)(1) of FIFRA and 40 C.F.R 8§ 167.85. The EPA proposed a
civil admnistrative penalty in the amount of $5,500 for this
viol ati on.

On May 26, 2000, the parties filed a Joint Set of Stipul ated
Facts, Exhibits, and Testinony (“Joint Stipulations”) and a Joint
Mot i on Requesting Cancell ation of the Hearing and Requesting a
Briefing Schedul e.? Respondent stipulated to liability and both
parties stipulated that although there are no naterial facts at
issue in this case, there remains the disputed question of the
“ultimate penalty” to be assessed. As such, the notion
requesting cancel lation of the schedul ed hearing was granted and
a briefing schedul e was ordered.?

L' A First Anended Conplaint was filed on Septenber 21, 1999.

2 Suppl enental Stipul ated Facts, Exhibits, and Testinony
(“Suppl emental Joint Stipulations”) were filed by the parties on
June 8, 2000.

® The Adnministrative Law Judge is not required to conduct a
hearing if the respondent elects not to request one. See G een



3

Conpl ai nant has submtted a brief and a reply brief arguing
for a reduced $4,400 civil adm nistrative penalty for the
vi ol ati on. Respondent contends in essence, however, that no
penal ty shoul d be assessed.

Therefore, the issue before ne is whether to i npose on
Respondent the penalty anount sought by Conpl ai nant.

FI NDI NGS OF FACT

1. Respondent is a “person” as defined by Section 2(s) of
FIFRA, 7 U S.C. 8§ 136(s). Joint Stipulations { 4.

2. Respondent owns and operates the place of business at
7235 Trenont Road, P.O. Box 549, Dixon, California 95620-0549
(hereinafter “Facility”). 1d. at { 5.

3. Respondent has registered the Facility as a pesticide
produci ng establishnent (Establishnent # 0066663- CA-001) as
aut hori zed by Section 7(a) of FIFRA, 7 U S.C. § 136e(a), and is
the registrant of a pesticide product known as VAPAM H. L. (EPA
Regi stration No. 5481-468). |In 1998, Respondent repackaged 8, 772
gal l ons of VAPAMH L. Id. at {Y 6-09.

4. Section 7(c)(1) of FIFRA provides that any producer
operating an establishnent regi stered under Section 7 of FIFRA
shall submt annually to the EPA, as required under the
appl i cabl e regul ati ons, the types and anounts of pesticides and,
if applicable, active ingredients used in producing pesticides,
whi ch the producer currently is producing, has produced during
t he past year, and has sold or distributed during the past year.

5. On June 16, 1998, Respondent received a Notice of
Wwarning for failing to file a 1997 annual pesticide report. |Id.
at 1 16.

6. Respondent failed to file an annual pesticide report for
the foll owi ng year, 1998, by March 1, 1999, as required by
Section 7(c)(1) of FIFRA and 40 C F.R 8 167.85. Consequently,

Thunmb Nursery, Inc., FIFRA Appeal No. 95-4a, 6 E.A. D. 782, 789-91
(EAB, Mar. 6, 1997) (hereinafter G een Thunb Nursery Case); see
Sections 22.15 and 22.21(b) of the Rules of Practice, 40 CF.R
8§ 22.15, 22.21(b).
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Conpl ai nant 1 ssued a Show Cause letter on June 18, 1999,

noti fyi ng Respondent of its failure to submt a 1998 pesticide
report. On June 30, 1999, the sanme day Respondent received the
notification, Respondent submtted the 1998 pesticide report.
Id. at Y 18-20.

7. Section 14(a)(1) of FIFRA authorizes a civil penalty of
up to $5,000 for each violation of Section 12 FIFRA, which is
adjusted to $5,500 for inflation.*

8. Respondent has a gross annual revenue of approxi mately
$10 mllion and has not clainmed an inability to pay the penalty.
See Joint Stipulations T 26; Supplenental Joint Stipulations § 1.

9. The EPA, in determ ning the anmount of the proposed
penal ty, considered the appropriateness of the penalty to the
si ze of Respondent’s business, the effect on Respondent’s ability
to continue in business, and the gravity of the above-cited
violation in accordance with Section 14 (a)(4) of FIFRA
Suppl enental Joint Stipulations | 2.

10. The EPA, in determning the penalty, also considered the
EPA’ s Enforcenent Response Policy for FIFRA Section 7(c)
Pestici de Produci ng Establishnment Reporting Requirenent (February
10, 1986) (“Section 7(c) ERP’) and the Enforcenent Response
Policy for the Federal Insecticide, Fungicide, and Rodenticide
Act (July 2, 1990)(“1990 ERP").

11. In part, the EPA utilized the 1990 ERP's, five-
conmponent, penalty assessnent matrix to determ ne the penalty
amount.® More specifically: (1) Using Appendix A the gravity or

* The Federal Civil Penalties Inflation Adjustnment Act of
1990, as anended by the Debt Collection Inprovenent Act of 1996,
requires the EPA to adjust periodically penalties to account for
inflation. 40 CF. R Part 19 (61 Fed Reg. 69360, Dec. 31, 1996).
The EPA has issued a Cvil Mnetary Penalty Inflation Adjustnment
Rul e which declares the nmaxi mumcivil penalty under Section 1l4(a)
for FIFRA violations that occur on or after January 31, 1997, is
$5, 500 per offense. 1d.

® Pursuant to the 1990 ERP, the conputation of the penalty
anount is determned in a five-step process: (1) determ nation of
the gravity or “level” of the violation; (2) determ nation of the
si ze of business category for the violator; (3) determ nation of
t he dollar anbunt associated wth the gravity |level of violation
of the size of business category for the violator; (4)
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“l evel ” of Respondent’s violation was assigned a | evel “2"
because Respondent submtted a “notably |ate” report; (2)
Respondent was placed within the “1” size of business category as
defined under Table 2 because Respondent is a Section 14(a)(1)
violator type and its gross revenues for the year prior to
violation were over one mllion dollars; (3) the base penalty of
$5, 000 was conputed by applying the cal cul ated val ues of steps
(1) and (2) above, pursuant to Table 1, and then was recali brated
to $5,500 in accordance with the civil nmonetary penalty inflation
rule at 40 CF. R 88 19.2 and 19.4; and finally, the base penalty
of $5,500 was not nodified by either (4) the potential gravity
adj ustnment factors in Appendi x B because such adjustnents are not
applicable for reporting violations, or (5 any potential effects
of the proposed penalty anpbunt on Respondent’s ability to
continue in business because Respondent does not claiminability
to pay the proposed penalty. Joint Stipulations | 24.

12. The EPA nade a downward adjustnment to the penalty and
reduced the $5,500 proposed penalty by 20 percent to $4, 400 based
on the EPA' s determ nation that Respondent had nade good faith
efforts to conply with FI FRA pursuant to Section 14(a) of FIFRA,
the 1990 ERP, and the Section 7(c) ERP. Joint Stipulations | 25.

Dl SCUSSI ON

Respondent has stipulated to liability for violating
Sections 12(a)(2)(L) and 12(a)(2)(N) of FIFRA for its failure to
tinmely submt to the EPA its pesticide production report for 1998
as required by Section 7(c)(1) and 40 CF.R 8 167.85. The only
remai ni ng i ssue before ne, therefore, is whether to assess a
civil administrative penalty of $4,400 as sought by Conpl ai nant .

The assessnent of a civil admnistrative penalty for
violations of the reporting requirenents of Section 7(c) of FIFRA
is governed by Section 14(a) of FIFRA. Section 14(a)(1l) of FIFRA
aut hori zes the assessnent of civil admnistrative penalties of up

application of further gravity adjustnments to the base penalty in
consideration of the specific characteristics of the pesticide

i nvol ved, the actual or potential harmto human heal th and/or the
envi ronment, the conpliance history of the violator, and the
culpability of the violator; and (5) consideration of the effect
t hat paynent of the total civil penalty wll have on the
violator’s ability to continue in business. 1990 ERP at 18.
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to $5,000 per offense.® 7 U.S.C. § 136l. Section 14(a)(4) of

FI FRA sets forth various criteria that the EPA and the

Adm ni strative Law Judge (“ALJ”) nust consider in determ ning the
appropriate penalty for violations of FIFRA. Section 14(a)(4) of
FI FRA, in pertinent part, provides:

In determ ning the anount of the penalty, the

Adm ni strator shall consider the appropriateness of
such penalty to the size of the business of the person
charged, the effect on the person’s ability to continue
in business, and the gravity of the violation.

7 U.S.C. § 136l (a)(4).

In addition to considering any statutory penalty criteria,
the ALJ al so nust consider any governi ng EPA penalty policy.
Section 22.27(b) of the Rules of Practice, 40 CF. R 8§ 22.27(b),
concerning the ALJ' s initial decision, provides:

If the Presiding Officer[’] determines that a violation
has occurred and the conplaint seeks a civil penalty,
the Presiding Oficer shall determ ne the anmount of the
recommended civil penalty based on the evidence in the
record and in accordance with any penalty criteria set
forth in the Act. The Presiding Oficer shall consider
any civil penalty guidelines issued under the Act. The
Presiding Oficer shall explain in detail in the
initial decision howthe penalty to be assessed
corresponds to any penalty criteria set forth in the
Act. If the Presiding Oficer decides to assess a
penalty different in anount fromthe penalty proposed
by conpl ainant, the Presiding Oficer shall set forth
inthe initial decision the specific reasons for the

i ncrease or decrease.

40 C.F.R § 22.27(b).

® See supra note 4 and acconpanying text regarding

readj ust mrent of FI FRA base penalty anmounts in consideration of
inflation.

" The term“Presiding Officer” neans the Administrative Law
Judge assigned by the Chief Adm nistrative Law Judge to serve as
the Presiding Oficer. See Sections 22.3(a), 22.21(a) of the
Rul es of Practice, 40 CF. R 88 22.3(a), 22.21(a).
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The EPA has devel oped gui delines, known as the Enforcenent
Response Policy for the Federal |nsecticide, Fungicide, and
Rodenticide Act (July 2, 1990)("1990 ERP’), that provide a nethod
wher eby an appropriate penalty can be cal cul ated i n accordance
with the provisions of FIFRA. In addition to the 1990 ERP, the
Section 7(c) Enforcenent Response Policy (February 10,

1986) (“Section 7(c)ERP’) serves as specific guidance for Section
7(c) violations. Indeed, the 1990 ERP dictates that except for
the matrix therein, Section 7(c) ERP should be used to determ ne
the appropriate enforcenent response for all FIFRA Section 7(c)
violations.® 1990 ERP at 1.

These penalty policies are designed to provide fair and
equitable treatnment of the regulated comunity, swift resol ution
of environnental problens, and deterrence of future FlIFRA
violations. 1d. The goal of providing fair and equitable
treatnent is realized by ensuring that simlar enforcenent
response and conparabl e penalty assessnents will be nade for
conparabl e violations. 1d.

A penalty policy, however, such as the 1990 ERP or the
Section 7(c) ERP, is not unquestioningly applied as if the policy
were a rule with “binding effect.” Enployers |Insurance of Wausau
and Group Ei ght Technol ogy, Inc., TSCA Appeal No. 95-6, 6 E. A D
735, 755-762 (EAB, Feb. 11, 1997). Nevertheless, the ALJ is
required to consider civil penalty guidelines issued under the
Act and to state specific reasons for deviating fromthe anount
of the penalty recommended by Conpl ainant. See Section 22.27(b)
of the Rules of Practice, 40 CF. R § 22.27(b). The ALJ “has the
di scretion either to adopt the rationale of an applicable penalty
policy where appropriate or to deviate fromit where the
circunstances warrant.” In re DIC Anericas, Inc., TSCA Appea
No. 94-2, 6 E. A D 184, 189 (EAB, Sept. 27, 1995).

In the instant matter, the EPA proposes that Respondent be
assessed a civil admnistrative penalty of $4,400. In
determ ning the proposed penalty, the EPA considered the penalty
criteria listed in Section 14(a)(4) of FIFRA and the governing
penalty guidelines. Specifically, the EPA calculated its
propgsed penalty in accordance with the 1990 ERP and Section 7(c)
ERP.

8 The 1990 ERP penalty assessnent matrix is used in Section
7(c) cases. 1990 ERP at 1.

° However, | note that the record indicates that the EPA by
failing to issue the conplaint wthin 75 days after the
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These penalty policy calculations as well as all other
evi dence are undi sputed by Respondent, other than Respondent’s
all egation of not receiving a rem nder notice to submt the 1998
pestici de production report by March 1, 1999. Each year the EPA
sends the Pesticide Report for Pesticide Establishments formto
every active Pesticide Establishnent as a rem nder to submt the
annual report. Respondent was |isted by EPA Region 9 to receive
a rem nder notice to submt a report for the 1998 year by March
1, 1999, but Respondent clains that it never received the notice.
Respondent, therefore, argues that because it had becone
accustoned to and relied upon receiving the yearly rem nder
notice fromEPA in order to tinely submt its reports, the
absence of such notice should elimnate the proposed penalty.

However, as the EPA contends, even if Respondent’s
all egations are assuned to be true, failure to receive a rem nder
notice fromthe EPA is no basis to mtigate the penalty anount.
In fact, 40 C F. R 167.85(c) unanbi guously states that “it is the
ultimate responsibility of conpanies to obtain, conplete, and
subnmit the [report] each year.” Moreover, the record
denonstrates that in June 1998 Respondent was advised of its
failure to submt a report for the previous year, 1997, and it
was issued a Notice of Warning for this violation. |If Respondent
did not receive a rem nder notice for that year as it clains,
t hen subsequent receipt of the Notice of Warning provided
Respondent with anple warning not to rely on EPA rem nder notices
in the future.

Respondent cites other scenarios concerning the filing of
pesticide reports by its organization in an attenpt to
denonstrate a pattern of alleged m stakes on the EPA s part
during the reporting process. The fact that Respondent’s ot her
di vi sions nmay have experienced all eged EPA reporting “problens,”
however, is immterial to the disposition of the case at hand.
As such, Respondent’s estoppel-like defense is without nerit.

Finally, Respondent argues that the penalty anobunt
assessnent is unfair because it indiscrimnately assesses the
sane anount against all violators with gross annual revenues of
one mllion and higher. Respondent illustrates, for exanple,

Respondent’ s annual report due date, has not conpletely adhered
to the sanme policies it advocates. See Section 7 (c) ERP at 6
(The civil conplaint should be issued within 75 days . . . after
the [March 1] report due date)(enphasis added). Nevertheless,
this discrepancy is inmaterial to the assessnent of the penalty
itself and therefore the proposed penalty remains appropriate.
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that under the 1990 ERP assessnent matrix for 7(c) violations,

t he sane penalty anmount (maxi mum $5,500) is assessed agai nst a
conpany with gross revenues of 10 mllion dollars as one with
revenues of 10 billion. The lack of distinction between
conpanies with revenues of one mllion dollars and those with
wel | above one mllion dollars is sonewhat disconcerting.
Nonet hel ess, because Respondent’s gross revenues are tenfold the
categorical threshold needed to be assessed the penalty anount in
question, | find that Respondent’s fairness argunent is

unper suasi ve.

It is enphasized to Respondent that the failure to tinely
report the production of pesticides, although seem ngly
i nnocuous, is a serious violation. Section 7(c) reporting
requi renents are instrunmental in maxim zing both the EPA s
capacity to assess risks and its ability to target inspections.
The EPA's ability to warn producers, dealers, users, and other
comunity nenbers of any “unreasonabl e adverse effects” to human
health and the environnent caused by a pesticide is directly
reliant upon producers’ tinmely reporting. Harmack Gain Co.,
Inc., EPA Docket No. .R & R WVIII-150C (ALJ, May 2, 1986).
| ndeed, | ax conpliance with reporting dates creates uncertainty
of a pesticide’ s whereabouts and quantities that could cause
substantial harmto human health and the environnent in the event
the EPA needs to halt the pesticide s production on short notice.
See id.

Al t hough assessnent of a penalty by the EPA is discretionary
under Section 14(a)(4) of FIFRA and sone courts have recogni zed
that sonetines only a zero penalty can be justified (see G een
Thunmb Nursery Case at 800) (citing Rollins Environnental
Services, Inc. v. EPA 937 F.2d 649 (D.C. GCr. 1991)), this is
not one of those instances. As discussed above, a penalty is
war r ant ed because the regulation relegating responsibility to
submt the pesticide production report at 40 CF.R 167.85(c) is
unanbi guous, Respondent’s violation is harnful to the FIFRA
regul atory program and, nost conpelling, Respondent’s failure to
tinmely submt its 1998 pesticide production report was its second
7(c) violation.

In conclusion, | find that the facts and circunstances
surrounding the instant violation justify inposing a penalty on
Respondent. The proposed penalty in the anount of $4, 400
directly corresponds to the statutory penalty criteria set forth
in Section 14(a)(4) of FIFRA. In this regard, it is noted that
the violation is a serious one (Level 2), that the proposed
penalty is appropriate to the size of Respondent’s business, and
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that there is no clainmed effect of paynent of the penalty on
Respondent’s ability to continue in business.

In addition, the proposed penalty was determned in
accordance with the governing penalty policies. | observe that
the 1990 ERP and Section 7(c) ERP specifically contenplate al
three statutory penalty factors of Section 14(a)(4) of FlIFRA
Furthernore, no circunstance or persuasive argunent has been set
forth by Respondent that reasonably warrants deviation fromthe
governi ng penalty policies.

The EPA generously reduced its proposed penalty of $5,500 by
20% ($1, 100) to $4,400 in consideration of Respondent’s good
faith attenpts of pronptly rectifying its om ssion within one day
of being notified of the violation. | find this anmount of $4, 400
to be reasonabl e and appropriate. See Section 22.27(b) of the
Rul es of Practice, 40 C.F. R 822.27(b).

CONCLUSI ONS OF LAW

1. Respondent, as a producer operating an establishnment
regi stered under Section 7 of FIFRA, had the ultimte
responsibility to obtain, conplete, and submt an annual
pestici de production report for the reporting year 1998 by March
1, 1999. See Section 7(c)(1) of FIFRA; 40 CF. R § 167. 85.

2. Respondent, as a producer operating an establishnent
regi stered under Section 7 of FIFRA, violated Sections
12(a)(2) (L) and 12(a)(2)(N) of FIFRA for failing to submt to the
EPA a 1998 pesticide production report by March 1, 1999, as
required by Section 7(c)(1) of FIFRA and 40 CF.R § 167. 85.

3. The proposed civil administrative penalty of $4,400 for
Respondent’ s violation of Sections 12(a)(2)(L) and 12(a)(2)(N) of
FI FRA is authorized, and the anount of the penalty is in
accordance with the statutory penalty criteria in Section
14(a) (4) of FIFRA and the EPA penalty guidelines issued under
FI FRA. See Section 14(a) of FIFRA, Section 7(c) ERP; 1990 ERP
Section 22.27(b) of the Rules of Practice, 40 CF. R § 22.27(b).

ORDER

1. Respondent, Trenont Supply, Inc., is assessed a civil
adm ni strative penalty in the amount of $4, 400.
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2. Payment in full amount of this civil penalty shall be
made within sixty (60) days of the service date of the final
order by submtting a certified or cashier’s check in the anount
of $4, 400, payable to the Treasurer, United States of Anerica,
and nmail ed to:

Regi onal Hearing Cerk
U S. EPA Region I X
P. O. Box 360863M
Pittsburgh, PA 15251

3. Atransmttal letter identifying the subject case and EPA
docket nunber (Docket No. FIFRA 09-99-0011), as well as the
Respondent’ s nane and address, nust acconpany the check.

4. |f the Respondent fails to pay the penalty within the
prescribed statutory period after the entry of the Oder,
interest on the civil penalty may be assessed. 31 U S.C § 3717;
40 C.F.R 88 102.13(b),(c),(e).

Appeal Ri ghts

Pursuant to 40 C F.R 88 22.27(c) and 22.30, this Initial
Deci sion shall beconme the Final Order of the Agency, unless an
appeal is filed with the Environnental Appeals Board within
thirty (30) days of service of this Oder, or the Environnenta
Appeal s Board elects to review this decision sua sponte, as
provided in 40 C.F.R § 22.30.

Bar bara A. Gunni ng
Adm ni strative Law Judge

Dat ed: _6/30/00
Washi ngt on, DC




